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every transaction which can be attacked through the medium of bank- 
ruptcy proceedings constitutes an act of bankruptcy on which a peti- 
tion can be based. For instance, a conveyance in fraud of creditors 
executed prior to the four months' period can be avoided by the trus- 
tee in bankruptcy; 5 but in order that it be an act of bankruptcy it must 
come within that period. So there are important differences between 
preferential transfers voidable by the trustee and those which are acts 
of bankruptcy; notably the intent of the debtor to prefer is necessary 
in the latter and not in the former case. 8 

Secondly, an attachment under a false or doubtful claim may be 
used, under this decision, to force a person into bankruptcy. The in- 
solvent is put to the necessity of paying the claim or having a petition 
filed against him. This objection may of course be avoided by re- 
quiring allegation and proof that the claim of the attaching creditor 
is a valid one. 

The judicial creation of this act of bankruptcy will produce a pecu- 
liar practical result. The petition cannot be filed until less than five 
days before the expiration of four months, because not until then is 
the act complete. In order therefore to file a petition that will reach 
the attachment, the petitioning creditor is given by judicial legisla- 
tion only four days, instead of the four months contemplated by stat- 
ute. M. E. H. 

Bankruptcy: Suspension of State Laws by Bankruptcy Act. — The 

Building and Loan Commission Act* provides that the commissioner, 
in case of the insolvency of any building and loan association, or the 
conduct of its business in an unsafe manner, may apply to the state 
courts and secure the appointment of a receiver and the distribution of 
its assets pro rata among its creditors. Held that the Federal Bank- 
ruptcy Act of 1898 does not proprio vigore suspend the operation of 
this statute. Continental Building and Loan Association v. Superior 
Court. 1 

Had the corporation not come within the terms of the Bankruptcy 
Act, the State statute would have remained in full force. 2 But, admit- 
tedly, the petitioner in the Continental case was subject to its provi- 
sions; nevertheless the court held that the State legislation was not 
superseded, because no act of bankruptcy had been committed and be- 
cause the Building and Loan Commission Act is primarily a measure for 
the regulation of certain corporations in the conduct of their business, 
rather than a bankruptcy or insolvency law. The fact that no discharge 



5 Re Kohler, 159 Fed. 871 (1908); Matter of Gray, 47 App. Div. 554; 
62 N. Y. Supp. 618 (1900). 

6 See discussion in Debus v. Yates, 193 Fed. 427 (1910). 
* Statutes California 1911, p. 607. 

*126 Pac. 476; Sup. Ct. Cal., Aug. 22, 1912. 

2 Herron Co. v. Superior Court, 136 Cal. 279; 68 Pac. 814 (1902). 
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is provided for is immaterial, as this is not an essential of a bankruptcy 
statute. 

On the question of the suspension, by the passage of the Act of 
1898, of the power of the State to distribute to creditors the assets 
of a corporation through receivers, the decisions are not in accord. 
Those which hold that the State receivership legislation is suspended 
proceed upon the theory that the Bankruptcy Act indicates a plain 
intention, in the case of persons affected thereby, to provide an ex- 
clusive method for the enforced distribution of the assets of a debtor. 3 
Nor is this method confined to cases of insolvency, for the Act can 
sometimes be invoked irrespective of that condition. 4 Congress having 
spoken on the subject, the State legislation loses all validity. 

The contrary line of decisions, to which our Supreme Court has 
now lent its approval, is well illustrated by the case of Singer v. Na- 
tional Bedstead Co. 5 This line of authorities is based on the prop- 
osition that the States have reserved the power of regulating, and if 
necessary revoking, the powers of any corporation within their juris- 
ditcions; and that incidental to this power, they may, when necessary 
or advisable, appoint receivers and administer the corporate assets. 
This is theoretically unsound. The so-called "police power" of the 
States, as pointed out by Professor Thayer, is simply the residuum 
of governmental powers after the grant to the national government, 
and its existence certainly should not be used to delimit or narrow 
the powers specifically granted to Congress, as is the power "to pass 
uniform laws on the subject of bankruptcies." However, the State 
laws are sometimes supported on grounds of convenience. It is set- 
tled that if bankruptcy proceedings are seasonably instituted, the as- 
sets may be taken by the bankruptcy court from the custody of the 
State officer. 6 Moreover, since 1903, the appointment of a receiver is 
an act of bankruptcy, so that whenever one is appointed, the credi- 
tors may, if they choose, invoke the federal power. This considera- 
tion has led the courts to try to find evidence of Congressional inten- 
tion to allow the State receivership proceedings to retain their valid- 
ity. But, in any event, the failure in a specific case to commit an act 
of bankruptcy should give the State law no additional force. In enacting 
a comprehensive system of bankruptcy, Congress evidently intended 
that under certain conditions provided for, and under no others, should 
the persons reached by the Act be declared bankrupt. To subject them, 
in the absence of such conditions, to State insolvency legislation would 
seem to evade and defeat the supremacy of Federal legislation on the 
subject. 

M. E. H. 



s Re Pickens Mfg. Co., 158 Fed. 894 (1908); Moody v. Port Develop- 
ment Co., 102 Me. 365; 66 Atl. 967 (1907). 
*West Co. v. Lea, 174 U. S. 590 (1898). 
= 65 N. J. Eq. 290; 55 Atl. 868 (1903). 
6 Re J. W. Zeigler Co., 189 Fed. 259 (1911). 



